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IN THE UTAH COURT OF APPEALS 
RICHARD C. JENSEN, an individual, 
Plaintiff and Respondent, REPLY BRIEF 
vs. 
MEL A. BALL, an individual, d/b/a/ 
THE OVNI TRUST; THE OVNI TRUST; 
JOHN 0. DAWSON, an individual; 
DAWSON REAL ESTATE COMPANY 
INCORPORATED, a Utah corporation, 
Defendants and Appellants. 
SUMMARY OF ARGUMENT 
The express language of the agreement provides that "In the 
event of default by Buyer..." then seller must make an election of 
remedies. There has been no conclusive determination that buyer 
has defaulted. Buyer has specifically denied that he has 
defaulted. The present case is clearly distinguishable from the 
existing case law and therefore summary judgment is inappropriate. 
ARGUMENT 
The phrases "liquidated damages" and "Real Estate Contract" 
are not new to this court; however, this case is about a breaching 
buyer bringing suit claiming breach by the seller prior to time 
for performance of the contract while demanding that the seller 
make an election of remedies. That makes this a case of first 
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impression to this court. 
The cases relied upon by the plaintiff-buyer are each 
distinguishable from the present case. In McMullin v. Shimmin, 349 
P2d 720 (Utah 1960) the facts of the case were quite different 
from the present case. In that case McMullin accepted $100.00 from 
Shimmin to purchase some real property. When it appeared to 
McMullin that the transaction would not be completed he retained 
the $100.00 earnest money and four (4) months later filed suit for 
specific performance or damages. During the pendency of the case 
McMullin sold the property to others. In that case there was no 
allegation that seller had breached the agreement. 
In the present case the buyer brought suit prior to time set 
for performance. Buyer has alleged that seller was in breach by 
bringing suit. Seller was confronted with a fait acompli. Had 
seller not been so confronted with suit then this case may have 
been factually similar with McMullin which is not the case. 
In Dowding v. Land Funding Ltd.f 555, P2d 957 the parties 
entered into an agreement to purchase real property. The buyer 
alleged that seller attempted to change the terms or conditions of 
the agreement. Upon failure of the contract seller brought suit. 
The court rejected sellers claim based upon the language of the 
contract where it stated "...be retained as liquidated and agreed 
damages." The court concludes that seller's retention of the 
earnest money would show his damages "to be $200.00 as agreed." 
(emphasis in original) (id). In the present case buyer brought 
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suit and at no place in the agreement are liquidated damages 
agreed upon. 
In Close v. Blumenthal 354 P2d 856 (Utahf 1960) Blumenthal 
agreed to purchase some real property from Close and deposited 
with Close an amount of $500.00 as earnest money. The sale failed 
to close and seller brought suit for specific performance. Again 
the clause "as liquidated and agreed damages." (supra at 857) was 
the operative language in the contract. The court relied upon the 
language of the contract and stated "This clause is for the 
benefit of the seller." (Id). The clause in the contract in 
dispute in the present case addresses remedies for both seller and 
buyer. The clause now in dispute does not indicate that the 
damages are agreed to. One last distinction is that in the present 
case buyer brought suit. 
The final case relied upon by buyers is that of Andreason v. 
Hansen, 335 P2d 404 (Utah 1959). In this case the facts are 
basically identical with that of the above cases. After entering 
into an agreement to purchase real property buyer fails to 
complete the transaction and subsequently the seller brings suit. 
The language of "as liquidated and agreed damages." was also 
present. The facts distinguishing Andreason from the present case 
are as well similar to the above cases. 
At no time did the seller and buyer in the present case agree 
to any amount as liquidated damages. In the present case the buyer 
brought suit and asked for much more by way of damages than just 
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the return of his earnest money. 
Defendant does not desire to burden the court with a 
distinction without a differerce. There is indeed a difference 
between the above cases and the present case. These differences 
can be condensed to the following: 1) Here buyer not seller 
brought suit; 2) Here suit was brought prior to time for 
performance not a distant time after; 3) Here liquidated damages 
were not agreed to as in each of the above cases; 4) The clause 
providing for breach is drawn to cover both parties not just the 
seller; 5) Dawson was acting as buyers agent separate and apart 
from sellers agent and as such the deposit was effectively in the 
hands of buyers agent (to expect Dawson to disregard this 
relationship would be to condone a breach of his fiduciary duty to 
buyer); 6) The administrative rules governing the disbursement of 
earnest money has been substantially changed since the prior cases 
were decided, (Appellants Brief, page 9). 
Plaintiff would have the court believe that if defendant had 
agreed to keep the earnest money as liqudated damages then this 
suit would be concluded and moot (Respondent's Brief at 8-9). This 
is not the case, plaintiff desires to have defendants' hands tied 
(by limiting defendants' damages to $25,000 regardless of who the 
breaching party is) while plaintiff continues to swing away (by 
claiming that defendant not plaintiff breached the contract and 
that plaintiff is entitled to damages in excess of the earnest 
money deposit). 
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Summary judgment is only available when there is "no genuine 
issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law,.." Utah Rules of Civil 
Procedure 56(c). In the present case there are numerous issues as 
to material fact. 
The operative language of the contract governing breach, and 
that clause which governs in this case, states that "In the event 
of default by buyer...". The very claim by buyer that seller 
breached the agreement renders this provision inapplicable in the 
present case. The explicit language of the contract requires and 
is operative only "in the event of default by buyer." This became 
a question to be decided by the courts when plaintiff filed suit 
and alleged breach by seller. That is one material fact which is 
disputed by buyer. Buyer has not admitted breach nor have they 
conceeded that fact. That posture must, of necessity, be fatal to 
buyers claim that seller must already have made an election. 
There are other substantial disputed material issues which 
would indicate that summary judgment would be inappropriate in 
this case. Can Dawson arbitrarily co-mingle his fiduciary duties 
to his principles when he is agent to both parties of the same 
transaction. Jensen's position that by his depositing with his 
agent the earnest money puts that in the hands of Ball by the fact 
that Ball's agent is also Dawson is not sound. 
Plaintiff states that "the possibility that Ball is not 
entitled to either form of relief does not entitle him to seek 
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b o t h . " ( R e s p o n d e n t ' s B r i e f a t 1 4 ) . T h i s p o s i t i o n o f 
p l a i n t i f f - b u y e r i s i n d i c a t i v e of how r e a d y t h i s c a s e i s f o r 
summary j u d g m e n t . I t i s n ' t . 
CONCLUSION 
T h i s c a s e i s c l e a r l y d i s t i n g u i s h a b l e from t h e c a s e s r e l i e d 
upon by p l a i n t i f f - b u y e r and f o r t h a t r e a s o n i s n o t a c a s e w h e r e 
s u m m a r y j u d g m e n t w o u l d b e a p p r o p r i a t e . The a p p e l l a n t h e r e b y 
r e q u e s t s t h i s c o u r t t o s e t a s i d e t h e p a r t i a l summary j u d g m e n t 
g r a n t e d by t h e D i s t r i c t C o u r t . 
R e s p e c t f u l l y s u b m i t t e d t h i s <5> day of A p r i l , 1989 
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B o u n t i f u l , Utah 84010 
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Utah Rules of C i v i l Procedure , Rule 56(c) 
The mot ion s h a l l be s e r v e d a t l e a s t 10 days b e f o r e the time 
f i x e d for t h e h e a r i n g . The a d v e r s e p a r t y p r i o r t o t h e day of 
h e a r i n g may s e r v e opposing a f f i d a v i t s . The judgment sought s h a l l 
be rendered fo r thwi th if the p l e a d i n g s , d e p o s i t i o n s , answers t o 
i n t e r r o g a t o r i e s , and a d m i s s i o n s on f i l e , t o g e t h e r w i th t h e 
a f f i d a v i t s , i f any, show t h a t t h e r e i s no genuine i s s u e as t o any 
m a t e r i a l f a c t and t h a t the moving p a r t y i s e n t i t l e d to a judgment 
a s a m a t t e r of l a w . A summary j u d g m e n t , i n t e r l o c u t o r y i n 
c h a r a c t e r , may be r e n d e r e d on t h e i s s u e of l i a b i l i t y a l o n e 
al though t h e r e i s a genuine i s sue as to the amount of damages. 
